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William Ray BROOKINS, Jr., et
al, Appellants,

v

THE ROUND TABLE, INC., et
al., Appellees.

Supreme Court of Tennessee.
Oct. 13, 1981.

Minor brought action against seller of
intoxicating liquors for damages for person-
al injuries sustained by minor when he was
involved as passenger in automobile acci-
dent after purchasing and consuming intox-
icating liquor. The Circuit Court, Greene
County, John K. Wilson, J., entered Judg-
ment for defendant. The Court of Appeals
affirmed. On grant of permission to ap-
peal, the Supreme Court, Cooper, J., held
that material fact issue precluding summa-
ry judgment existed as to whether minor’s
action, after he acquired alcoholic beverag-
es, were those reasonably prudent person of
like age, capacity, knowledge, and experi-
ence might be expected to exercise.

Reversed and remanded.

1. Intoxicating Liquors ¢=159(1)

Public policy of state is to prevent mi-
nors from purchasing, possessing, or imbib-
ing alcoholic beverages; to carry out this
policy, legislature has expressly forbidden
vendor of alcoholic beverages to sell to a
minor, under penalty of law. T.C.A.
§§ 1-3-105(29), 57-3-406, 57-4-203, 57-5-
301(a, c—e), 57-5-303.

2. Intoxicating Liquors e=159(1)

Broad prohibitions against selling alco-
holic beverages to minor are intended not
only to protect minors from folly of their
own actions, but are for protection of mem-
bers of general public as well, and are di-
rected to minors as class in recognition of
their susceptibilities and intensification of
dangers inherent in consumption of alcohol-
ic beverages, when consumed by person
lacking in maturity and responsibility.
T.C.A. §§ 1-3-105(29), 57-3-406, 57-4-203,
57-5-301(a, c—e), 57-5-3083.

3. Intoxicating Liquors =166

By subjecting minor plaintiff who pur-
chases alcoholic beverages to possible crimi-
nal prosecution, legislature indicated aware-
ness that some minor purchasers of alcohol-
ic beverages have maturity and capacity to
act responsibly, and that they should bear
the brunt of their own actions in purchasing
and consuming alcoholic beverages. T.C.A.
§§ 57-4-203, 57-5-301(d, e), 57-5-303.

4. Negligence ¢=6, 56(3)

Violation of penal statute is negligence
per se, and will sustain action for ecivil
wrong, where it affirmatively appears that
violation was proximate cause of injury for
which recovery is sought.

5. Intoxicating Liquors &=286

Cause of action exists against vendor
who sells alcoholic beverages to minor,
where harm results therefrom.

6. Judgment =178, 181(2, 3)

Summary judgment procedure was de-
signed to provide quick, inexpensive means
of concluding cases, on issues as to which
there is no dispute regarding material facts,
but was in no wise designed for trial of
factual issues and can be granted only when
pleadings, stipulations, and affidavits, if
any, show that there is no genuine issue as
to any material facts and that moving party
is entitled to judgment as a matter of law.

7. Negligence =136(9, 25, 26)

In negligence cases, issues of proximate
cause, intervening cause, and contributing
negligence are peculiarly issues for trier of
fact, not court to determine, and such issues
can only be decided by court in cases where
inferences from uncontroverted facts are so
certain that all reasonable men, in exercise
of free and impartial judgment, must agree
upon them.

8. Intoxicating Liquors ¢=295

While person who has capacity and
Judgment to act responsibly in his own be-
half cannot recover damages where he ac-
tively contributes to intoxication of another
and the intoxication is the proximate cause
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of the injury that js subject to legal action,
where minor plaintiff is involved in pur-
chase and use of alcoholic beverages, rule is
not applicable per se to defeat minor’s right
to have jury decide whether his actions
were those of reasonably prudent person of
like age, capacity, knowledge and experi-
ence.

9. Judgment &==>181(33)

Capacity and Judgment of minor plain-
tiff to act responsibly is put in issue merely
by fact that he was not of legal age when
he purchased and used aleoholic beverages,
and while this implicit lack of capacity and
judgment to act responsibly may be shown
not to exist, it is sufficient to meet chal-
lenge of motion for summary judgment
Predicated upon conduct of minor after he
purchased aleoholic beverages.

10. Judgment ¢==181(33)

In action brought by minor against sell-
er of intoxicating beverages to recover for
injuries sustained in automobile accident in
which both minor, as bassenger, and driver
of automobile were intoxicated materia]
fact issue precluding summary judgment
existed as to whether minor’s actions, after
he acquired alcoholic beverages, were those
a reasonably prudent person of like age,
capacity, knowledge, and experience might
be expected to exercise,
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OPINION

COOPER, Justice,

The application for permission to appeal
was granted in this case to review the ac-

624 SOUTH WESTERN REPORTER, 2d SERIES

tion of the Court of Appeals in affirming a
summary judgment dismissing plaintiffs’
suit for damages for personal injuries predi-
cated upon the illegal sale of intoxicating
beverages to William Ray Brookins, Jr., a
minor,

The minor plaintiff was seriously injured
at about 12:30 a.m. on May 8, 1977, when
the automobile in which he was riding as a
passenger left the highway and struck a
tree. There is no question but that the
driver of the automobile was intoxicated at
the time of the accident and that his intoxi-
cation was a cause of his loss of control of
the automobile.

Plaintiffs brought suit against Charles
Ford, doing business as Ford’s Package
Store, and The Round Table, Inc., a restay-
rant in Greeneville, Tennessee, charging the
defendants with unlawfully selling intoxi-
cating beverages to Brookins, who was un-
der the age of eighteen, Plaintiffs contend
that the drinking of the intoxicating bever-
ages by Brookins diminished his capacity to
exercise care for his own safety, and kept
him from realizing the seriousness of the
danger in riding with his intoxicated friend.

The trial judge sustained defendants’ mo-
tions for Summary judgment, holding that
plaintiffs had failed to state a claim upon
which relief could be granted. The Court
of Appeals affirmed, pointing out that the
minor plaintiff had actively contributed to
the intoxication of the adult driver by ille-
gally procuring the intoxicating beverages
and by sharing them with the driver to the
point of mutual intoxication.

Taking issue with the action of the Court
of Appeals, plaintiffs insist a commercial
vendor of alcohol is liable for any and all
injuries resulting from the unlawful sale of
aleoholic beverages to minors; that the de-
fense of contributory negligence is not
available to a vendor in the action brought
by a minor, who sustained injury while un-
der the influence of the intoxicant sold him;
and, that, if contributory negligence is a
defense, it is an issue for the jury under the
circumstances of this case.

This cause having been dismissed on sum-
mary judgment, we are left to glean the
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material facts from the pleadings and the
limited discovery depositions taken by the
parties. From these, we find that on May
7, 1977, William Brookins, Jr. was 17 years
and 3 months of age. That day he was
picked up at his home by Jim Williamson,
then 18 years of age, and the two went to
Ford’s Package Store where the minor
plaintiff purchased a quantity of beer and
two bottles of champagne. Thereafter, and
without consuming any of the beverages,
the two picked up their dates for the night
and went to their high school prom. They
stayed at the prom a short time and then
went to the Round Table Restaurant at
about 6:00 p.m. to dine. While at the res-
taurant, they ordered, for the four in the
party, two steaks and two salads. Jim Wil-
liamson and William Brookins, Jr. each
drank one beer. This was the first alcoholic
beverage that any of the party drank that
night.

Upon leaving the restaurant, the minor
plaintiff and his male companion, who was
driving the automobile, began to drink the
beverages purchased at Ford’s. They re-
turned to the prom and left it again to go
“riding around” and parking. The accident
occurred at about 12:30 a.m. At sometime
just prior to the accident, Brookins com-
plained to Williamson about his driving and
tried to take the keys from him, without
success. Brookins testified that if he had
not been drinking, he would not have rid-
den with Williamson. He also testified that
he would not have ridden with Williamson
if he had had any other way to get home.

At common law, an individual who sold or
furnished alcohol to another generally was
held not to be liable for damages resulting
from the other’s intoxication, even if those
damages were foreseeable, in part because
the other’s acceptance and use of the intoxi-
cants was considered an independent inter-
vening cause, cutting off any liability. See
Annot.,, 75 A.L.R.2d 821; 45 AM.JUR.2d
Intoxicating Liquors § 554. Today, even in
the absence of statutes prohibiting the sale

1. At the time the minor plaintiff purchased the
alcoholic beverages from defendants, the age of
majority was 18 years. While the age of ma-
jority in this state is still 18 years, the legisla-

of intoxicating beverages to a minor or to
an intoxicated person, courts generally rec-
ognize that the furnishing of intoxicants
may be the proximate cause of an injury
resulting from intoxication, the negligence
consisting of the creation of a situation or
condition which involves unreasonable risk
because of the foreseeable action of another.
Trail v. Christian, 298 Minn. 101, 213
N.W.2d 618 (1973); Vesely v. Sager, 5
Cal.3d 153, 486 P.2d 151, 95 Cal.Rptr. 623
(1971); Rappaport v. Nichols, 31 N.J. 188,
156 A.2d 1 (1959); Anno., 97 A.L.R.3d 528
See also Mitchell v. Ketner, 54 Tenn.App.
656, 393 S.W.2d 755, wherein the court em-
phasizes that:

We are unwilling to hold that, no matter
what the circumstances, the act of the
purchaser and not the sale constitutes the
proximate cause of injury to third per-
sons or that consumption of the intoxi-
cant is always an independent, interven-
ing act which breaks the chain of causa-
tion. 393 S.W.2d 759.

The court further points out that whether
the sale of intoxicants is the proximate
cause of subsequent injuries is essentially a
question of foreseeability, stating:

The ultimate test is one of foreseeability
which in turn must rest on such factors as
the apparent condition of the buyer of
the intoxicant and whether he is likely to
become the driver of an automobile or
inflict injury upon third persons by some
other means reasonably to be anticipated
or foreseen. Id., at 759.

[1-3] The public policy of this state is to
prevent minors from purchasing, possess-
ing, or imbibing alcoholic beverages. To
carry out this policy, the legislature has
expressly forbidden a vendor of aleoholic
beverages to sell to a minor,! under penalty
of law. See T.C.A. §§ 57-3-406, 57-4-208,
57-5-301(a) and (c), and 57-5-3038. The
legislature also expressly has forbidden a
minor, under penalty of law, to purchase or

ture has since decreed that the “drinking age of
majority” is 19 years. Public Acts of 1979, ch.
413 § 1, codified in T.C.A. § 1-3-105(29).
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€ven possess aleoholic beverages. See
T.C.A. §§ 57-4-203, 57-5-301(d) and (e),
and 57-5-308. These broad prohibitions
are intended not only to protect minors
from the folly of their own actions, but are
for the protection of members of the gener-
al public as well. They are directed to
minors as a class in recognition of their
susceptibilities and the intensification of
dangers inherent in the consumption of al-
coholic beverages, when consumed by a per-
son lacking in maturity and responsibility.
Further, by subjecting a minor plaintiff
who purchases alcoholic beverages to possi-
ble criminal prosecution, the legislature in-
dicates an awareness that some minor pur-
chasers of alcoholic beverages have the ma-
turity and capacity to act responsibly, and
that they should bear the brunt of their
own actions in purchasing and consuming
alcoholic beverages.

[4] In this state the violation of a penal
statute is negligence per se, and will sustain
an action for civil wrong, where it affirma-
tively appears that the violation was the
proximate cause of the injury for which
recovery is sought. Mitchell v. Ketner, 54
Tenn.App. 656, 393 S.W.2d 755 (1964).

[5] The Court of Appeals recognized
that a cause of action exists against a ven-
dor who sells aleoholic beverages to a mi-
nor, where harm results therefrom. How-
ever, on motion for summary judgment the
Court of Appeals denied recovery of dam-
ages to the plaintiffs as a matter of law,
since the minor plaintiff admittedly pro-
cured the intoxicating beverages in viola-
tion of state statutes and had shared them
with his male companion to the point of
mutual intoxication. See Annot., 26 AL,
R.3d 1112, Civil Damage Act-Drinking Com-
panions, at 1117,

[6,7] Generally, summary judgments
are not appropriate in negligence actions.
Bowman v. Henard, 547 S.W.2d 527 (1977).
The procedure was designated to provide a
quick, inexpensive means of concluding
cases, on issues as to which there is no
dispute regarding materia] facts, but was in
no wise designed for the trial of factual
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issues. It can be granted only when the
pleadings, stipulations, and affidavits, if
any, show that there is no genuine issue as
to any material fact and that the moving
party is entitled to judgment as a matter of
law.  Phillips v, Pittsburg  Consolidated
Coal Company, 541 S.W.2d 411 (Tenn.1976);
Eveo Corporation v. Ross, 528 SW.2d 20
(Tenn.1975). 1In negligence cases, issues of
proximate cause, intervening cause and con-
tributory negligence are peculiarly issues
for the trier of fact, not the court to deter-
mine. Such issues can only be decided by
the court in cases where inferences from
uncontroverted facts are so certain that all
reasonable men, in the exercise of a free
and impartial judgment, must agree upon
them. See Frady v. Smith, 519 S.W.2d 584
(1975). We do not think that situation ex-
ists in this case.

[8,9] We agree with the Court of Ap-
peals that a person, who has the capacity
and judgment to act responsibly in his own
behalf cannot recover damages where he
actively contributes to the intoxieation of
another and the intoxication is the proxi-
mate cause of the injury that is the subject
of the legal action. While the rule is salu-
tary, where a minor plaintiff is involved in
the purchase and use of aleoholic beverages,
the rule is not applicable per se to defeat
the minor’s right to have a jury decide
whether his actions were those of a reason-
ably prudent person of like age, capacity,
knowledge, and experience. The capacity
and judgment of a minor plaintiff to act
responsibly is put in issue merely by the
fact that he was not of legal age when he
purchased and used alcoholic beverages.
While this implicit lack of capacity and
Jjudgment to act responsibly may be shown
not to exist, in fact, it is sufficient to meet
the challenge of a motion for summary
judgment predicated upon the conduct of
the minor plaintiff after he purchased the
alcoholic beverages.

[10] On the factual issue of capacity and
judgment to act responsibly, up to this
point in the proceedings in this case, the
evidence shows only that the minor plaintiff
had had no experience with aleohol and
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thus had no reason to suspect that he and
his companion would become intoxicated on
the amount of alcohol purchased from the
defendants. A further implication from the
evidence is that the drinking of a single
bottle of beer would affect the minor plain-
tiff’s judgment and interfere with his abili-
ty to protect himself from harm. We think
this evidence, unrebutted as it is, coupled
with the admitted sale of intoxicating bev-
erages to the minor plaintiff would be suffi-
cient to support a finding by a jury that the
minor plaintiff’s actions, after he acquired
the aleoholic beverages, were those a rea-
sonably prudent person of like age, capaci-
ty, knowledge, and experience might be ex-
pected to exercise. See generally, Frady v.
Smith, 519 S.W.2d 584, (Tenn.1975). In
short, at this stage of the proceedings, we
think the pleadings and evidence are such
that the plaintiffs should have the opportu-
nity to develop their case fully by having a
trial on the merits.

Judgment is reversed and the case is re-
manded for trial. Costs incident to the
appeal are adjudged against the defendants
equally.

HARBISON, C. J., and FONES, BROCK
and DROWOTA, JJ.

(7]
° g KEY NUMBER SYSTEM
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MEMPHIS BANK AND TRUST
COMPANY, Plaintiff-Appellee,

v

Riley C. GARNER, Shelby County Trustee,
and Glenn E. Foster, Treasurer of the
City of Memphis, Tennessee, and Wil-
liam M. Leech, Jr., Attorney General for
the State of Tennessee, Defendants-Ap-
pellants.

Supreme Court of Tennessee.
Nov. 30, 1981.

Taxpayer bank paid, under protest, and
sought recovery of local bank excise tax.

The Chancery Court, Shelby County, D. J.
Allissandratos, Chancellor, allowed recov-
ery, and appeal was taken. The Supreme
Court, Harbison, C. J., held that: (1) local
bank excise tax did not single out federal
obligations or interest therefrom or in any
other way treat them as special or direct
objects of taxation, but was “non-property”
tax and corporate privilege tax and thus
not discriminatory within meaning of feder-
al exemption statute; (2) local bank excise
tax, which was in lieu of tax upon intangi-
ble personal property of banks and was
successor to former tax upon shares of
banking institutions, was not “discriminato-
ry” on ground it was levied only upon
banks; and (3) measure of bank excise tax
by federal taxable income, including inter-
est on federal obligations, was not prohibit-
ed under general federal exemptions stat-
ute or particular exemption statutes per-
taining to certain types of obligations, nor
by Federal Constitution.

Reversed and dismissed; remanded for
costs.

1. Taxation &7

Local bank excise tax did not single out
federal obligations or interest therefrom or
in any other way treat them as special or
direct objects of taxation but was “noi.pro-
perty” tax and corporate privilege tax and
thus not discriminatory within meaning of
federal exemption statute. 31 U.S.C.A.
§ 742.

2. Taxation &=7

Corporate franchise created by state
can legitimately be taxed and such tax may
be imposed without any deduction for fed-
eral securities or interest thereon.

3. Taxation ¢=42(2)

Local bank excise tax, which was in
lieu of tax upon intangible personal proper-
ty of banks and was successor to former tax
upon shares of banking institutions, was not

“discriminatory” on ground it was levied
only upon banks. 31 U.S.C.A. § 742.



