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injury to the victim because there is no evi-
dence in the record that she was alive and
conscious when that wound was inflicted.
The evidence supports a finding of mutilation
of a corpse as well as it supports torture of a
human being.

At resentencing, the medical examiner, Dr.
Charles Harlan, testified that the wound to
the vaginal area was a “perimortem injury;
that is, it occurred at approximately the time
of death, either slightly before, during, or
slightly after.” According to Dr. Harlan,
“Death would have occurred within a few
minutes after infliction of the wounds to the
chest, and probably would have been in the
range of four to five minutes, possibly as
much as six minutes,” but the victim would
have remained conscious only for “probably
three to four minutes” after receiving the
chest wounds. Dr. Harlan agreed that the
vaginal wound “could have just as easily oc-
curred after the loss of consciousness or
death, as before.” Thus, there was not suffi-
cient proof for the jury to conclude beyond a
reasonable doubt that the victim was con-
scious at the time the wound to the vaginal
area was inflicted. This evidence might be
sufficiently close in time to support “depravi-
ty” but not torture.

Sinee, in my view, the instruction regard-
ing “depravity” is constitutionally deficient,
as acknowledged by the majority, and the
aggravating circumstance (i)5) was not
proved by evidence of torture, I cannot agree
with the majority’s conclusion that the uncon-
stitutionally vague definition of depravity was
harmless error. That conclusion is a bald

* assertion without a principled explanation.
Sochor v. Florida, 504 U.S. 527, 541, 112
S.Ct. 2114, 2123, 119 L.Ed.2d 326 (1992)
(O’Connor, J., concurring). On this issue, I
would remand for resentencing under a prop-
er (i)(5) instruction. See State v. Black, 815
SW2d at 196-97 (Reid, C.J., dissenting).
For the reasons stated in my earlier dissent,
1 would impose a sentence of life imprison-
ment.
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Parents of minor injured in automobile
accident while riding with intoxicated driver
sued store which sold the beer consumed by
driver, also a minor. The County Court,
Knox County, Harold Wimberly, Jr., J.,
granted store’s motion for summary judg-
ment. The Court of Appeals, Eastern Sec-
tion, 1994 WL 702032, Lewis, J., reversed,
and store appealed. The Supreme Court,
Reid, J., held that: (1) under applicable stat-
utes, store could not be held civilly liable for
injuries caused by one intoxicated minor who
had consumed beer furnished by another mi-
nor who purchased the beer from store; @)
in order for action to lie against seller of
aleohol to a minor who causes injuries as
direct result of consuming alcohol, seller
must actually know purchaser was a minor;
and (3) store was not estopped by virtue of
its pleadings from denying that the minor to
whom it sold beer was cause of the injuries.

Reversed; order granting summary
judgment reinstated.

1. Statutes =176

Construction of statute and application
of law to facts are questions of law.

2. Appeal and Error €=893(1), 895(1)

Issues requiring construction of statutes
governing liability of sellers cf alcohol for
injuries inflicted by intoxicated person were
questions of law raised by store’s summary
judgment motion in personal injury action
arising from drunk driving accident; thus,
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scope of review was de novo with no pre-
sumption of correctness. West’s Tenn.Code
§§ 57-10-101, 57-10-102; Rules App.Proc.,
Rule 13(d).

3. Intoxicating Liquors ¢&=291

Under applicable statutes, store could
not be held civilly liable for injuries suffered
in car driven by intoxicated minor who had
consumed beer furnished by another minor
who had purchased it from store; purchaser
did not consume beer purchased, and thus
accident was not caused by consumption on
part of purchaser. West’s Tenn.Code §§ 57—
10-101, 57-10-102.

4. Intoxicating Liguors ¢=291

Under Tennessee statutes, seller may
not be held civilly liable for injuries caused
by intoxicated minor who consumed alcoholic
beverages furnished by another minor who
purchased them from seller; statutes prohib-
it recovery unless purchasing minor con-
sumes beverage and causes injuries as direct
result of that consumption. West’s Tenn.
Code, §§ 57-10-101, 57-10-102.

5. Intoxicating Liquors ¢»282

Civil Hability in Tennessee of sellers of
aleohol for injuries inflicted by those consum-
ing it is not determined by duties imposed
under eriminal statutes, but by reference to
those statutes specifically dealing with such
civil liability. West’s Tenn.Code, §§ 57-3—
406(d), 57-3—412(a)(1), 57—4-203(0b), 57-5—
301(a, ¢), 57-10-101, 57-10-102.

6. Intoxicating Liquors =286

Under statute providing for civil liability
of seller of alcoholic beverages to minor who
causes injury as direct result of consuming
beverages, action will not lie against seller
unless it is proved beyond reasonable doubt
that seller actually knew purchaser was mi-
nor and sold beverages anyway; seller will
not be deemed to have constructive knowl-
edge of buyer’s minority where seller fails to
make reasonable inquiry as to age of buyer.
West’s Tenn.Code, § 57-10-102(1).

1. For the purpose of this opinion, no distinction
is made between a “minor” and a “person under
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7. Statutes €239

Statutes in derogation of common law
are to be strictly construed and confined to
their express terms.

8. Statutes €=181(1)

Most basic principle of statutory con-
struction is to ascertain and give effect to
legislative intent without unduly restricting
or expanding statute’s coverage beyond its
intended scope.

9. Statutes €188, 212.7

When words of statute are plain and
unambiguous, assumption is that legislature
intended what it wrote and meant what it
said; pertinent language must be applied
without any forced or subtle construction
extending its import.

10. Pleading =36(3)

Affirmative defenses that driver, passen-
ger and friend who purchased beer were also
at fault for drunk driving accident and that
consumption of beer was proximate cause of
injuries inflicted on passenger constituted al-
ternative pleading which eould not be used as
an admission to estop seller of aleoholic bev-
erages to person under 21 years of age from
denying that friend was a cause of passen-
ger’s injuries. Rules Civ.Proc., Rules 8.03,
8.05(2).

11. Pleading <=36(1)

Alternative pleading may not be used as
admission.

Appeal from County Court, Knox County,
Hon. Harold Wimberly, Jr., Judge.

George F. Legg, Becky H. Halsey, Stone
and Hinds, P.C., Knoxville, for Plaintiffs—
Appellees.

Darryl G. Lowe, Lisa A. Lowe, Lowe, Shir-
ley and Yeager, Knoxville, for Defendant—
Appellant.

OPINION
REID, Justice.

This case presents for review the Liability
of a seller of alcoholic beverages to a person
under 21 years of age.! The trial court

21 years of age.”
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granted summary judgment of no liability to
the seller. The Court of Appeals reversed
on the finding that the case presents issues
for the jury. This Court finds that, pursuant
to public policy expressly declared by the
legislature regarding liability for the sale of
intoxicating liquors, the seller in this case is
not liable for the injuries alleged, as a matter
of law.

1

For purposes of summary judgment, the
facts are not in dispute. At about 2:50 a.m.
on September 8, 1991, the plaintiffs’ child,
Phillip Worley, sustained serious and perma-
nent personal injuries when the vehicle in
which he was riding as a guest passenger
and which was being operated by Anthony
Kaiser, crashed into a utility pole while trav-
eling at a high rate of speed.

On the prior evening, Worley, Kaiser,
Scott Goosie, and several of their friends, all
of whom were under 21 years of age, gath-
ered at the residence of one of the group
whose parents were away from home. Dur-
ing the evening, Goosie and Worley were
dispatched to a store owned by the defen-
dant, Weigel’s, Inc., to purchase beer. Goo-
sie, who was 20 years of age at the time,
purchased a substantial quantity of beer. He
purchased the beer without showing or being
asked by the clerk to show any evidence of
his age. Goosie did not drink any beer dur-
ing the evening. However, Kaiser became
intoxicated from drinking beer purchased by
Goosie. While en route from the party, with
Worley as a passenger, Kaiser, because of his
intoxication, lost control of his vehicle and
the collision resulted.

Worley’s parents, individually and as his
conservators, sued the defendant and alleged
as a cause of action the violation of the
provisions of Tenn.Code Ann. §§% 57-4-
203(b)(1) and 57-5-301(c) (Supp.1995).2

2. “Any licensee or other person who sells, fur-
nishes, disposes of, gives, or causes to be sold,
furnished, disposed of, or given, any alcoholic
beverage to any person under twenty-one (21)
years of age is guilty of a Class A misdemeanor.”
Tenn.Code Ann. § 57-4-203(b)(1) (Supp.1995).

“Tt is unlawful for the management of any
place where any beverage licensed hereunder is

The defendant denied liability and as affir-
mative defenses plead the following: Worley
was negligent in obtaining and consuming
aleohol, riding in a vehicle with an obviously
intoxicated driver, and participating in the
illegal purchase of alcohol; damages should
be reduced under comparative negligence;
the damages allegedly sustained were caused
or contributed to by the negligence of Kaiser,
and any recovery should be diminished by
the percentage of negligence at:ributable to
said non-party; the damages were caused or
contributed to by the negligence of Goosie,
and any recovery should be diminished by
the percentage of negligence attributable to
said non-party; and Tenn.Code Ann. § 57—
10-101 (1989) and Tenn.Code Ann. § 57-10-
102 (1989) prevent recovery against the de-
fendant.?

The trial court granted the defendant’s
motion for summary judgment. That court
held that Tenn.Code Ann. § 57-10-101, in a
clear statement designed to protect the sell-
ers of alcoholic beverages, provides that the
consumption of alcoholic beverages, rather
than the sale, is the proximate cause of inju-
ries inflicted by an intoxicated person. The
court further held that under Tenn.Code
Ann. § 57-10-102, one who sells alcoholic
beverages to a minor may be liable if the
seller had actual or constructive knowledge
that the purchaser was under 21 years of
age, but then only if the injury is caused by
the purchaser’s consumption of “he beverage.

The Court of Appeals agreed with the trial
court’s decision that the imposition of liability
does not require actual knowledge that the
purchaser was under 21, but reversed the
summary judgment, finding that Tenn.Code
Ann. § 57-10-102 does not limit the seller’s
liability to injuries caused by the purchaser’s
consumption of the alcoholic beverages and,
further, that the seller in this case is es-
topped from denying that Worley’s injuries
were caused by the purchaser Goosie. Those

sold to allow any minor to loiter about such

- place of business, and the burden of ascertaining
the age of minor customers shzll be upon the
owner or operator of such place of business.”
Tenn.Code Ann. § 57-5-301(c) (Supp.1995).

3. These sections are set forth on page 592-593,
infra.
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same issues are before this Court for deci-
sion.

II

[1,2] Rule 56.03 of the Tennessee Rules
of Civil Procedure provides that summary
Jjudgment “shall be rendered forthwith if the
pleadings, depositions, answers to interroga-
tories, and admissions on file, together with
the affidavits, if any, show that there is no
genuine issue as to any material fact and that
the moving party is entitled to a judgment as
a matter of law.” The issues presented are
determined by the meaning of Sections 57—
10-101 and 57-10-102. “[Clonstruction of [a]
statute and application of the law to the facts
[are questions] of law.” Beare Co. v. Tennes-
see Dept. of Revenue, 858 S.W.2d 906, 907
(Tenn.1993). It follows that the issues pre-
sented are questions of law raised by the
motion for summary judgment. Consequent-
ly, the scope of review is de novo with no
presumption of correctness. See Rule 13(d),
T.R.AP; Union Carbide Corp. v. Huddle-
ston, 854 S.W.2d 87, 91 (Tenn.1993).

111

[3,4] The first issue is whether a seller
may be held liable for injuries caused by an
intoxicated minor who consumed aleoholic
beverages furnished by another minor who
purchased the beverages from the seller.
The defendant contends that the statutes
prohibit recovery unless the buyer consumes
the beverage and, as a direct result of that
consumption, causes injury. The plaintiffs
contend that lability extends to injuries
caused by other minors where it was reason-
ably foreseeable that the other minors would
consume the aleoholic drink. Their position
is that, even though Tenn.Code Ann. § 57—
10-101 limits proximate causation generally,
Tenn.Code Ann. § 57-10-102 preserves its
usual application in the two particular situa-
tions set forth in the statute, sales to minors
and sales to intoxicated persons.

In Brookins v. The Round Table, Inc., 624
S.W2d 547 (Tenn.1981), the Court summa-
rized the development of the law at that
time:

At common law, an individual who sold
or furnished alcohol to another generally
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was held not to be liable for damages
resulting from the other’s intoxication,
even if those damages were foreseeable, in
part because the other’s acceptance and
use of the intoxicants was considered an
independent intervening cause, cutting off
any liability. Today, even in the absence
of statutes prohibiting the sale of intoxicat-
ing beverages to a minor or to an intoxicat-
ed person, courts generally recognize that
the furnishing of intoxicants may be the
proximate cause of an injury resulting
from intoxication, the negligence consisting
of the creation of a situation or condition
which involves unreasonable risk because
of the foreseeable action of another.

Id. at 549 (citations omitted). Reversing the
lower court’s grant of summary Jjudgment,
the Brookins court stated, “[Wlhether the
sale of intoxicants is the proximate cause of
subsequent injuries is essentially a question
of foreseeability....” Id. Brookins noted
the purpose of the legislation prohibiting the
sale of alcohol to minors:

These broad prohibitions are intended not

only to protect minors from the folly of

their own actions, but are for the protec-
tion of members of the general public as

well. They are directed to minors as a

class in recognition of their susceptibilities

and the intensification of dangers inherent
in the consumption of alcoholic beverages,
when consumed by a person lacking in
maturity and responsibility.
Id. at 550. Under the Brookins decision, the
plaintiffs’ cause of action in the present case
would survive summary judgment, and the
issue for the jury to decide would be whether
the injury sustained by Worley was reason-
ably foreseeable.

However, Title 57, Chapter 10, of the Ten-
nessee Code, entitled “Alcohol-Related Inju-
ries”, replaced the rule stated in Brookins.
Section 57-10-101 (1989) provides:

The general assembly hereby finds and

declares that the consumption of any alco-

holic beverage or beer rather than the
furnishing of any aleoholic beverage or
beer is the proximate cause of injuries
inflicted upon another by an intoxieated
person.

Section 57-10-102 provides:

Notwithstanding the provisions of § 57—
10-101, no judge or jury may pronounce a
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judgment awarding damages to or on be-
half of any party who has suffered person-
al injury or death against any person who
has sold any aleoholic beverage or beer,
unless such jury of twelve (12) persons has
first ascertained beyond a reasonable
doubt that the sale by such person of the
aleoholic beverage or beer was the proxi-
mate cause of the personal injury or death
sustained and that such person:

(1) Sold the aleoholic beverage or beer
to a person known to be under the age of
twenty-one (21) years and such person
caused the personal injury or death as the
direct result of the consumption of the
alcoholic beverage or beer so sold; or

(2) Sold the aleoholic beverage or beer
to an obviously intoxicated persen and
such person caused the personal injury or
death as the direct result of the consump-
tion of the aleoholic beverage or beer so
sold.

- [5]1 With the enactment of these statutes,
the legislature made a definite distinction
between the basis for civil liability and the
basis for criminal liability incident to the
sale of alcoholic beverages. These statutes,
rather than the duties imposed by criminal
statutes,* determine the civil liability of the
seller. These statutes declare that the “con-
sumption” rather than the “furnishing of”
intoxicating beverages is deemed the “proxi-
mate cause of injuries inflicted” by the intox-
icated person, except that a sale may be
deemed to be the proximate cause when the
sale is to a person known to be a minor and
whose consumption causes the injury or to a
person who is “obviously intoxicated” and
whose consumption caused the injury. Since
the purchaser in this case did not consume
the beverage purchased, the accident was
not caused by the purchaser’s consumption
of the beverage. Therefore, there is no lia-
bility on the seller.

[6]1 The second issue also precludes re-
covery and requires the grant of summary
judgment. That issue is the meaning of the
phrase “known to be under the age of twen-
ty-one (21) years.” The trial court found
that Section 57-10-102(1) does not require

4. Seceg, Tenn.Code Ann. 8§ 57-3-406(d), 57-3-
412()(D), 57-4-203(b), and 57-5-301(a), (©)

actual knowledge, and that, where reasonable
inquiry is not made as to the age of the
buyer, the seller will be deemed to have
constructive knowledge that the buyer is a
minor. The Court of Appeals agreed. Nev-
ertheless, that construction is not permitted
by the plain language of the statute. Under
the statute, an action will not lie against a
seller of intoxicating beverages unless it is
proved beyond a reasonable doubt that the
seller knew that the purchaser was a minor
and sold intoxicating beverages to him or her
anyway.

[7-91 “Generally, statutes ir. derogation
of the common law are to be strictly con-
strued and confined to their express
terms....” Ezell v. Cockrell, 902 S.W.2d
394, 399 (Tenn.1995). However, “[t]he most
basic principle of statutory construction is to
ascertain and give effect to the legislative
intent without unduly restricting or expand-
ing a statute’s coverage beyond its intended
scope.” Owens v. State, 908 S.Ww.2d 923, 926
(Tenn.1995); State v. Sliger, 846 S.W.2d 262,
263 (Tenn.1993). “When the words of a stat-
ute are plain and unambiguous, the assump-
tion is ‘that the legislature inteaded what it
wrote and meant what it said” The perti-
nent language must be [applied] ‘without any
forced or subtle construction extending its
import.”” McClain v. Henry I. Siegel Co.,
834 S W2d 295, 296 (Tenn.1992) (citations
omitted). These statutes are models of clari-
ty. Construction or interpretation of their
plain language would be an exercise in obfus-
cation.

Even if the meaning of the statutes was
not clear, the legislative history demon-
strates a legislative intent to protect sellers
from liability in the situation presented in
this case. The legislative history reveals
that the bill enacting the two statutes was
promoted by the Tennessee Hotel/Motel As-
sociation to insulate the sellers of intoxicating
beverages from suits for injuries caused by
their patrons. The Senate sponsor stated
during the discussion of the proposed legisla-
tion:

1 guess I feel like a person should be

responsible for his own actions and no

(Supp.1995).
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other people.... What the bill does now
was say that in 2 exceptions, that except in
the cases of serving to a minor or serving
to an obviously intoxicated person, that the
establishment serving alcoholic beverages
should not be held liable. Many, many
cases have come to us this year whereby
the establishments, restaurants, or lounges
cannot obtain insurance at any cost.
With regard to the issue of intent, the follow-
ing explanation was given:
If this bill passes as it has been written,
you have involved the intent in the law of
sale to minors. I have to know he is a
minor. I have to intend that he had it as a
minor otherwise, you are not going to be
able to recover.
The legislative intent was that the seller’s
penalty for selling to minors would be sanc-
tions other than civil liability. The sponsor
stated further:
On the minor situation, I think that the
providers of alcoholic beverages have an
absolute deterrent to sell to minors be-
cause they can lose their license and be put
out of business if they sell to a minor.
The bill was debated extensively. The cost
to society of protecting sellers of intoxicating
beverages was discussed. In opposition to
the proposed legislation, the legislature was
presented with a case similar to the present
one, a mother of three small children sus-
tained severe brain damage as the result of
injuries caused by an intoxicated driver.
The testimony before the legislature showed
that the woman would not have recovered
damages from the seller had the proposed
statute been in effect, and the victim, there-
fore, would have become a ward of the state.
Nevertheless, the legislation was enacted,
and the clear conclusion is that the legisla-
ture intended that civil Hability for the sale of
aleoholic beverages to a minor may not be
imposed on the seller unless the seller knew
that the purchaser was a minor, and the
minor who purchased the beverage also con-
sumed it and thereby directly caused the
accident. This record does not support these
conditions necessary for the imposition of
liability upon the seller of the aleoholic bever-
age.

[10] The third issue presented is whether
the Court of Appeals erred in finding that
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the seller was estopped from denying that
Goosie caused the injuries to Worley. In its
order granting summary judgment to the
defendant, the trial court ruled that Goosie
did not cause the injury. The Court of Ap-
peals reversed the trial court, finding that
the defendant was estopped from denying
that Goosie was a cause of the injuries. The
court stated:
[Tlhe trial court held that Scottie Goosie
did not cause the injury to Phillip Worley,
but rather gave the beer to another minor
who did cause the injury. Defendant has
acknowledged, however, that Scottie Goo-
sie’s action did in fact constitute a cause of
Phillip Worley’s personal injuries. In its
answer to the complaint, Weigel’s asserted:
No. 13 For its fourth affirmative de-
fense, the defendant alleges that the in-
juries and damages allegedly sustained
by the plaintiff were caused or contribut-
ed to by the negligence of Scott Goo-
sie. .

[11] As required by Rule 8.03 of the Ten-
nessee Rules of Civil Procedure, the defen-
dant set forth as affirmative defenses the
comparative fault of Worley, Kaiser, and
Goosie, in order to limit its potential liability
under comparative fault principles. See Rid-
ings v. The Ralph M. Parsons Co., 914
S.W.2d 79, 83-84 (Tenn.1996) [slip op. at 12].
The defendant also averred as an affirmative
defense that the consumption of the beer was
the proximate cause of the injuries inflicted
on Worley. These obviously are alternative
pleadings which are allowed under Rule
8.05(2). An alternative pleading may not be
used as an admission. See Anthony v. Tid-
well, 560 S.W.2d 908, 910 (Tenn.1977).

v

The judgment of the Court of Appeals is
reversed, and the trial court’s order granting
summary judgment is reinstated.

Costs are adjudged against the plaintiffs.

ANDERSON, C.J., and DROWOTA,
BIRCH and WHITE, JJ., concur.
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